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Court of Appeals of the District of Columbia. 


No. 3384. 

Daniel E. J. Harris, Appellant, . 

vs. 

United States of America. 


l- Supreme Court, of the District of Columbia. 

Criminal. No. 35855. i 

i 

United States of America, Plaintiff, 

vs. | 

i 

Daniel E. J. Harris. Defendant. 

United States of America, 

District of Columbia, ss: 

j 

Be it remembered that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Indictment. \ 

i 

Filed in Open Court Nov. 12. 1919. .T. R. Young, clerk. 

In the Supreme Court of the District of Columbia. Holding a 
Criminal Term. October Term, A. D. 1919. 

District of Columbia, ss : 

The Grand Jurors of the United States of America, in; and for 
the District of Columbia aforesaid, upon their oath, do present: 

That one Daniel E. .T. Harris, late of the District aforesaid, on. 
to wit, the fifteenth day of October, in the year of our Lord one 
thousand nine hundred and eighteen, and at the District of Columbia 
aforesaid, feloniously did carnally know and abuse a certain Marcelle 
Tallet, she, the said Marcello Tallet, being then and there a female 
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child under the age of sixteen years, to wit, of the age of nine years; 
against the form of the statute in such case made and provided, and 
against the peace and Government of the said United States. 

Second Count. And the Grand Jurors aforesaid, upon their oath 
aforesaid, do further present: 

That the said Daniel E. J. Harris, on, to wit, the said fifteenth 
day of October, in the year of our Lord one thousand nine hundred 
and eighteen, and at the District aforesaid, by force and arms, in 
and upon the said Marcelle Tallet. then and there being feloniously 
and violently did make an assault, with intent then and there 
2 her. the said Marcelle Tallet. feloniously to carnally know and 
abuse, she. the said Marcelle Tallet. being then and there a 
female child under the age of sixteen years, to wit. of the age of 
nine years; against the form of the statute in such case made and 
provided, and against the peace and government of the said United 
States. 

Third Count. And the Grand Jurors aforesaid, upon their oath 
aforesaid, do further present: 

That- the said Daniel E. J. Harris, on. to wit. the said fifteenth 
day of October, in the year of our Lord one thousand nine hundred 
and eighteen, and at the District of Columbia aforesaid, with force 
and arms, in and upon the said Marcelle Tallet, then and there 
being, feloniously and violently did make an assault, with intent 
her, the said Marcelle Tallet. then and there feloniously, forcibly 
and against her will, to ravish and carnally know; and other wrongs 
and injuries to her, the said Marcelle Tallet. then and there did, 
to the great damage of her. the said Marcelle Tallet ; against the 
form of the statute in such case made and provided, and against the 
peace and government of the said United States. 

JOHN E. LASKEY, 

Attorney of the United States in 
\ and for the District of Columbia . 


(Endorsement:) Criminal. No. 35855. United States vs. Daniel 
E. J. Harris. Carnal Knowledge, Assault with intent to have carnal 
knowledge; assault with intent to rape. Witnesses: Marcelle Tallet,- 
Celine Tallet, Stella Pumpherv, Clement P. Cox, M. P. A True Pill: 
Wm. F. Gude. Foreman. 


3 Supreme Court of the District of Columbia. 

Friday. November 29, A. D. 1919. 

The Court- resumes its session pursuant to adjournment, Mr. 
Justice Stafford presiding. 
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As of Nov. 21", 1919. 

Come as well the Attorney of the United States, as the defendant 
in proper person, in custody of the Superintendent of the Washing¬ 
ton Asylum and Jail, and" by his Attorney R. I. Miller Esquire; 
whereupon the defendant being arraigned upon the indictment the 
reading whereof he specifically waives, pleads Not Guilty thereto 
and for trial }>uts himself upon the country and the Attorney of 
the United States doth the like; and thereupon the Court fixes the 
amount of bail in this case at Two thousand ($2,0010) dollars; 
whereupon the defendant enters into a recognizance in jthe sum of 
Two Thousand Dollars, with George W. Ray, surety, to appear 
before this Court from day to day, at the present and i subsequent 
terms thereof, to answer the indictment herein pending against 
him, until finally disposed of, and not to depart the Court without 
leave. 

| 

Monday, December 1 ", A. D. 1919. 

The Court resumes its session pursuant to adjournment, Mr. Justice 
Stafford presiding. 

4 Come as well the Attorney of the United States, as the 

defendant in proper person, according to his recognizance, 
and by his Attorney R. I. Miller Esquire; and thereupon comes a 
jury of good and lawful men of the District of Columbija, to wit: 

James A. Balderson, Haywood H. Simms, 

John W. Lynn, Herbert V. Hunt,| 

William W. Clarridge, Charles 0. Spillman, 

Conrad M. Chaney, Irving A. Emmons, 

Thomas E. Rollins, Arthur Carr, 

George F. Cox, Edgar S. McDonald, 

i 

who being sworn to well and truly try the issue joined herein, upon 
their oath say that the defendant is not guilty on the first count of 
the indictment. Not guilty (by direction of the court) pn the third 
count of the indictment, but is guilty in manner apd form as 
charged in the second count of the indictment; whereupon the de¬ 
fendant is released on the same bail. 

Motion in Arrest of Judgment. 

Filed in Open Court, December 2, 1919. I 

* sjc * * * * | * 

Now comes the defendant in the above entitled cause and moves 
the Court to arrest the judgment on the verdict therein; and for 
grounds hereof, the defendant shows to the Court: 

2—3384a 
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1. That- the second count of the indictment which is the only 
count thereof upon which the defendant was convicted, and which 
charges that the defendant “by force and arms, in and upon the 

said Marcelle Tallet, then and there being feloniously and 
5 violently did make an assault, with intent,” etc., is meaning¬ 
less and does not charge the defendant with a crime against 
the laws of the United States. 

2. The jury having found the defendant not guilty upon the 
third count, of the indictment which charges him with an assault 
upon the prosecutrix “forcibly and against her will,” the second 
count of said indictment which counts only upon the non-age of the 
prosecutrix to negative consent, is insufficient to support a verdict 
of assault. 

ROBT. 1. MILLER. 


Motion■ for a Xew Trial. 

Filed in Open Court, December 2. 1910. 

* jf: 5|e 5k 

Now comes the defendant bv his attorney, and moves tlie court to 
vacate and set aside the verdict rendered by the jury in the above 
entitled cau<e. and to grant him a new trial for the reasons fol¬ 
lowing: 

1. That the verdict is contrarv to the evidence. 

2. That the verdict is contrarv to the weight of the evidence. 

3. For errors of law committed by the trial court during the prog¬ 
ress of the trial. 

4. For that the verdict of guilty on the second count of the indict¬ 
ment is inconsistent with the verdict of not guilty on the third count. 

ROBT.' I. MILLER, 
Attorney for Defendant. 

6 Supreme Court of the District of Columbia. 

Saturday. December 13", A. D. 1919. 

The Court resumes its session pursuant to adjournment, Mr. Justice 
Stafford presiding. 

* # * * * * 5«C 

Come as well the Attorney of the United States, as the defendant 
in proper person, according to his recognizance, and by his Attorney 
R. I. Miller Esquire: and thereupon the defendant's motions in 
Arrest of Judgment and for a new trial after argument by counsel, 
are by the Court overruled; whereupon it is demanded of the defend¬ 
ant what further he has to say why the sentence of law should not 
be pronounced against him, and lie says nothing except as he has 
already said; whereupon it is considered by the Court that for his 
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said offense, the said defendant be taken by the Superintendent of 
the Washington Asylum and Jail, to the Asylum and -Jlail, thence 
to the Penitentiary (as designated by the Attorney General of the 
United States), there to be imprisoned for the period of I Ten (10) 
years, to take effect from and including the date of arrival of said 
defendant at said Penitentiary; and thereupon the defend¬ 
ant by his Attorney notes an appeal to the Court of Appeals of 
the District of Columbia, from the judgment of the court in this 
case; whereupon the court fixes the amount of bond for costs on 
appeal at One hundred dollars, and the bond for the appear¬ 
ance of the defendant at Two thousand ($2,000) dollars; 
7 whereupon the defendant enters into a recognizance in the 
sum of Two Thousand ($2,000) Dollars with George W . 
Ray surety, to forthwith surrender himself to the custody of the 
Marshal for this District to be dealt with and proceeded against 
according to law in case the judgment appealed from shall be 
affirmed' or the appeal for any cause dismissed, or the| judgment 
reversed and a new trial ordered, or if he, the said defendant depart 
the Court without leave. 


Memoranda. 

December 22. 1919.—Bond for Appeal to Court of Appeals ap¬ 
proved and filed. 

January 24, 1920.—Bill of Exceptions submitted. 

Supreme Court of the District of Columbia. 

Fridav. Februarv 27th. A. D. 1920.. . 

%J * i 

The Court resumes its session pursuant to adjournment. Mr. Jus¬ 
tice Stafford presiding. 

* * * * * * j * 

Now comes the defendant herein by his Attorney R. li Miller Es- 
quire, and prays the "Court to sign, and make a part of the record 
his Bill of Exceptions taken during the trial of the casA and sub¬ 
mitted to ihe Court on the 24th day of January. 1920. which is 
accordingly done nunc pro tunc. 

I 

8 Designation of Record on Appeal, 

Filed in Open Court March 1, 1920. 

* * * * * * | * 

i 

The Clerk will please prepare the record on appeal iff the above 
entitled cause, said record to include the following: 

1. Indictment. 

2. Arraignment and plea. 

3. Verdict. 


6 


DANIEL E. J. HARRIS VS. U. S. OF AMERICA. 


4. Motion in arrest of judgment. 

5. Motion for a new trial. 

6. The sentence. 

7. Notation of appeal. 

8. Memorandum of filing of appeal bond. 

9. Bill of exceptions. 

10. This designation. 

We consent that the foregoing shall constitute the record on ap¬ 
peal in the above entitled cause. 

L. R. MASON, 

Asst. U. S. Attorney, D. C. 
ROBT. I. MILLER, 

J., 

Attorney for Defendant. 

9 Assignment of Error. 

Filed March 18, 1920. 

* * * * * * * 

The defendant assigns as reversible error, the following: 

1. That the trial court erred in receiving evidence, over the objec¬ 
tion and exception of the defendant, tending to prove assaults com¬ 
mitted by the defendant other than the one charged in the indict¬ 
ment. 

2. That the trial court erred in receiving evidence, over the 
objection and exception of the defendant, of statements made by the 
prosecutrix to her mother, after the commission of the alleged as¬ 
sault, and out of the presence of the defendant. 

8. That the trial court erred in refusing to charge the jury, at the 
request, of the defendant, as follows: 

“The jury is instructed that the defendant should not be convicted 
of the offense for which he is on trial, upon the testimony of the 
prosecutrix alone, uncorroborated, either directly or indirectly, bv 
other evidence; and. therefore, although they accept the testimony of 
the prosecutrix as true, they should nevertheless, return a verdict 
of acquittal, unless they further find that the circumstances sur¬ 
rounding the parties were such as to point to the probable guilt of 
the defendant, or at the least to corroborate indirectly the testimony 
of the prosecutrix." 

4. That the trial court erred in overruling the motion of the de¬ 
fendant to arrest the judgment on the verdict rendered herein. 

ROBERT T. MILLER. 

J., 

Attorney for Defendant. 
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10 Supreme Court of the District of Columbia, j 

i 

United States of America, 

District of Columbia, ss: 

I, John R. Young. Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 
1 to 9, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy pf which is 
made part of this transcript, in cause No. 35855 Crimirial. wherein 
United States of America is Plaintiff and Daniel E. J[. Harris is 
Defendant, as the same remains upon the files and of record in said 
Court. 

In testimony whereof, I hereunto subscribe my nanie and affix 
the seal of said Court, at the City of Washington, in said District, 
this 22nd dav of March, 1920. 

7 I 

[Seal Supreme Court of the District of Columbia.] j 

JOHN R. YOl|NG, 

Clerk, 

By W. E. WILLIAMS, 

Assistant Clerk. 

11 In the Supreme Court of the District of Columbia. 

Criminal. No. 35855. ! 

The United States, Plaintiff. I 


Daniel E. J. Harris, Defendant. 

Bill of Exceptions. 

Be it remembered, That the above entitled cause came on for trial 
before Mr. Justice Stafford, and a jury, on the first day (if December. 
1919; and thereupon, and after the jury had been swoijn to trial of 
the issues, the Government to maintain the issues on its part joined, 
called as a. witness Marcellb Tablet, who. being first duly sworn, 
testified as follows: 

That she is 10 years old and will be 11 on the 27th of December: 
that she was born in France and came to this City a year ago last 
June; that she and her mother comprise her family, and that they 
live now at 1840 13th Street Northwest. That she formerly lived in 
Georgetown, at the home of the defendant: that she lived there from 
the time she came to this City until last Thanksgiving day, a year 
ago; that her room was on the first floor and that she and her mother 
kept, house in that room and ate their meals there; thajt her mother 
worked at the Model Lunch Room, 14th and New York Avenue, 
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and went to work each morning at half-past six, and came 

12 home between 2:00 and 3:00 o'clock in the afternoon; that 
she then went, out to work at 5:00 o'clock and cam^ home at 

about 9:00 at night: that about three days after going to live in the 
defendant's house she made the acquaintance of the defendant, who 
lived next door: that she could get to his house by a door in the front 
and by a door in the rear; that the first morning she was there the 
defendant came up to her room and said he wanted to fix the screen, 
and she told her mother, and her mother told him not to come in 
again: that he never came in her house again but that she did go to 
his room for the mail for her mother: that when she would go to his 
room he would close the two doors and sit down on the chair and 
sit her on his lap: that then he would take down her drawers and 
place his hands between her private parts: that thereupon, the fol¬ 
lowing questions were asked the witness, and the folio-wing replies 
were given: 

*Q. When did vou start, going to his room? 

“A. What? 

“Q. How long after you had been there? 

“A. Quite a while after I believe sometime, about a week. 

“Q. You went there to get your- 

“Mr. Justice Stafford: T did not understand how long. 

“By Mr. Miller: I object to this. The indictment charged on the 
loth day of October. 1918. 

“Bv Mr. Justice Stafford: There is no doubt that actual previous 
familiarity is admissible. 

13 “By Mr. Miller: Will your Honor allow me an exception? 

“By Mr. Justice Stafford: An exception may be noted. 

"By Mr. Miller: Were there any other acts than the acts alleged 
in the indictment? 

“Bv Mr. Mason: 

“Q. How often did you go to his room. Marcello? 

“A. Once or twice a day to get the mail, because the mail would 
come once or twice a day. 

“Q. W hen did you first begin to go there? How long after you 
had been there? 

“A. About a week or two." 

That this was in June, and continued until she left the house; 
that when she had medicine after she had influenza, the defendant 
would come to her room to get it. and when she wanted it she would 
have to go there to get it: that a few days after she had influenza 
she had acutei indigestion: that this was. she thinks, in October that 
she had the influenza: that when she went down to get the medicine 
he would put her in the chair: that the last time she was there, on 
the last Sunday when she was there, lie laid her on his bed. 

Thereupon : the witness was asked the following questions and 
gave the following answers: 
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“Q. And then what? I 

“A. He tried to put his private parts in mine, and lie could not, 
and then he attempted- 

I 

“By Mr. Miller: 1 object to that on the grounds that she is telling 
of several repeated assaults. 

“Mr. Justice Stafford: It would not be open to that. 

14 “Mr. Miller: Your Honor will allow me an exception. 

“Mr. Justice Stafford: An exception is noted. 

“By Mr. Mason: Go ahead. 

j 

“A. Then when he saw he could not put it in my private parts, 
he tried to put his private parts in my mouth.” 

That the defendant told witness that if she told her mother he 
would put her out, and the defendant knew her mother was trying 
to get another room; that she told about these occurrences in the 
District Building—up there in the District house, on Thanksgiving 
afternoon; that she told Mrs. Van Winkle. 

Thereupon, the witness was asked the following questions, and 
gave the following answers: 

“Q. Did you tell your mother? 

“A. No, sir. I told in the evening, because 1 was in the House of 
Detention. She asked me then. i 1 

“By Mr. Miller: I object to this, if your Honor pleasej. 

“By Mr. Justice Stafford: When was that? 

“By Mr. Mason: The next day after that—the next day after she 
told Mrs. Van Winkle. 

“By Mr. Justice Stafford: When did you tell your mother? 

“(The Witness:) After 1 told Mrs. Van Winkle. My mother 
came to see me. 

“By Mr. Justice Stafford: Do you object? | 

“By Mr. Miller: Something she told her mother that she did not 
state in the presence of the defendant. 

15 “By Mr. Justice Stafford: An exception may be noted.” 

Thereupon, the Government further to maintain the is¬ 
sues on its part joined, called as a witness Celine Tallet, who, 
being first duly sworn, testified as follows: 

That she was the mother of Marcelle Tallet: that Marcelle would 
be 11 years old near Christmas; that she came to this; City to live 
the 6th of June, a year ago this last June, bringing her little girl 
with her, and lived in the Northeast for one week, and |inoved from 
there to 2141 M Street, Mr. Harris’ house, and rented a room from 
him; that this was between the 12th and loth of June; that she 
was employed in the Model Lunch at 14th and U Streets from 6:00 
A. M. to 2 P. M. and at another place from 5:00 P. M. tilj 9:00 P. M.; 
that she and her daughter lived in one room in the defendant’s house, 
keeping house there and having their meals there: that she left the 
defendant’s house on the 8th of December about a year ago; that 
Marcelle was then in the Home School on Wisconsin Avenue, where 
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she was taken u few days after Thanksgiving; that they took her 
away from there, and they kept her in the House of Detention, then 
they took her to the home on Wisconsin Avenue; that she saw Mar- 
eelle on Thanksgiving Dav in the afternoon at the House of Deten 


tion. 

Thereupon, the witness was asked the following question: 

“Q. What did she tell you. Do not answer this question 
1<> until they have a chance to object. Do no* answer,” 


to which question counsel for the defendant then and there objected 
but which objection was then and there overruled by the Court, and 
to which ruling of the Court the defendant then and there noted an 
exception, and thereupon, the witness answered the question as 
follows: 


"A. She told me that Mr. Harris took the medicine out of her 
room, and when she used to go to take her medicine, Mr. Harris 
would take her drawers down and put his hand in her private parts, 
and try to make it fit his private parts, and that they found it out, and 
that they took her away from me. I said to her, 'is it true?’ And 
I said further. ‘Why didn't you tell me this?’ and she said ('Well, 
I don’t care’).’ ’ 

Stafford. .J.. You need not tell that.” 

That the little girl was restored to her on the oth day of Feb¬ 
ruary. and that they now live together at 1846 13th Street, North¬ 
west, That about two days after Thanksgiving at Mr. Harris’ sis¬ 
ter’s house, witness had a talk with the sister in Mr. Harris’ presence 
and the sister offered her bonds -and money to abandon the prosecu¬ 
tion of Harris, and witness declined. 

Witness testified on cross-examination among other things as 
follows: 

That she went to the House of Detention to see the little girl. 
Marcelle told her that when she went down to get the medicine 
Mr. Harris put his hand on her private parts and tried to make his 
parts fit hers. 


Thereupon, the Government further to maintain the issues 
17 on its part joined, called as a witness Mrs. Mika S. Van 
Winkle, who testified that she was a member of the Metro¬ 
politan Police and that she went to Mr. Harris’ house in Georgetown 
to investigate the case of Marcelle Tallet, That she had received 
a complaint and that as she entered the house, on the 26th of No¬ 
vember, 1918, she saw Mr. Harris come out of the house holding 
the little girl by the hand. That as she was talking to a tenant in 
the house, she found Mr. Harris listening at the door and had him 
removed. That on the 28th of November, Thanksgiving, she took 
the little girl from the house by virtue of an attachment issued out 
of the Juvehile Court. That that day the little girl complained to 
her of Harris in the witness’s office. That a complaint was filed in 
the Police Court; that on the 6th of February the day the case was 
called, the little girl made a further complaint, and the case in the 
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Police Court was dismissed, whereupon proceedings were begun in 
this court. That the little girl was restored to her mother by order 
of the Juvenile Court on the 6th dav of Februarv, 1919. 

Thereupon, the Government further to maintain the issbes on its 
part joined, called as a witness Clement P. Cox. who testified that he 
was a member of the Metropolitan Police force, going on ten years; 
that on the 28th of November, he went to Mr. Harris’ house in 
Georgetown when this little girl was taken away from there. That 
he arrested Harris on a bench warrant issued from the: Supreme 
Court of the District of Columbia on the 24th day of Feb- 

18 ruary. 1919. at about o:30 P. M.; that he brought him to No. 
7 Police station; that Sergeant Burke put defendant’s name 

on the books, and the witness searched him; that witness put him 
in No. 4 cell and as witness shut the door on him. defendant Harris 
said: “You think vou are damned smart, but vou got the wrong lit¬ 
tle girl.” 

I 

I 

And thereupon the Government rested. 

And thereupon the defendant offered certain evidence tb maintain 
the issues on his part joined, and rested. 

The foregoing is the substance of the testimony offered in the case. 

And thereupon counsel for the defendant requested the Court to 
instruct, the jury as follows: 

“The jury is instructed that the defendant should not be convicted 
of the offense for which he is on trial, upon the testimony of the 
prosecutrix alone, uncorroborated, either directly or indirectly, by 
other evidence: and. therefore, although they accept the: testimony 
of the prosecutrix as true, they should nevertheless, return a verdict 
of acquittal, unless they further find that the circumstances sur¬ 
rounding the parties were such as to point to the probable guilt of 
the defendant, or at least to corroborate indirectly the testimony of 
the prosecutrix.” 

Which instruction the court refused to grant, and to: which re¬ 
fusal counsel then and there noted an exception. 

And the Court, hereby certifies that lie did not in his charge to the 
jury instruct them as requested by the counsel for the defendant in 
said prayer, nor did he so instruct them in substance in said charge, 
and that there was no exception to the charge as given. 

And thereupon, after the above exceptions were taken. 

19 such exceptions being taken in the presence of the jury and 
before they retired to consider their verdict, and were entered 

upon the minutes of the court, counsel for the defendant’prayed the 
court to sign and seal this, his bill of exceptions, which is accordingly 
done this 18th day of February A. D. 1920, nunc pro turlc. 

WENDELL P. STAFFORD, 

Justice. 
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20 [Endorsed:] Criminal. No. 35,855. The United States 
vs. Daniel E. J. Harris. Bill of Exceptions. Robert I. Mil¬ 
ler, Attorney and Counsellor at Law, Washington, D. C. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3384. .Daniel E. . 1 . Harris, appellant, vs. United States of America. 
Court of Appeals, District of Columbia. Filed Mar. 30, 1920. Henry 
W. Hodges, clerk. 
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Itt the (Eourt of Appeals 

OF THE DISTRICT OF COLUMBIA. 

April Term, 1920. 


No. 3384. 

No. 10 Special Calendar. 


DANIEL J. HARRIS 

vs. 

UNITED STATES OF AMERICA. 


APPEAL FROM THE SUPREME COURT OF THE 
DISTRICT OF COLUMBIA. 


BRIEF ON BEHALF OF THE APPELLANT. 


Statement of Facts. 

Daniel E. J. Harris was convicted under the second 
count of an indictment, charging him with making an as¬ 
sault on one Marcelle Tallett, with intent then apd there 
feloniously to carnally know and abuse the said fylarcelle 
Tallett, she being then and there a female child under the 
age of 16 years, to wit, 9 years. He was sentencejd to ten 
years in penitentiary, claims error and appeals. 

Assignment of Errors. 

Appellant urges that the trial court erred as follows: 

1. That the trial court erred in receiving evidence, 
over the objection and exception of the defendaht, tend¬ 
ing to prove assaults committed by the defendant other 
than the one charged in the indictment. 

1-4730 
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2. That the trial court erred in receiving evidence, 
over the objection and exception of the defendant, of 
statements made by the prosecutrix to her mother, after 
the commission of the alleged assault, and out of the 
presence of the defendant. 

3. That the trial court erred in refusing to charge the 
jury, at the request of the defendant, as follows: 

“The jury is instructed that the defendant 
should not be convicted of the offense for which 
he is on trial, upon the testimony of the prosecu¬ 
trix alone, uncorroborated, either directly or in¬ 
directly, by other evidence; and, therefore, al¬ 
though they accept the testimony of the prosecu¬ 
trix as true, they should nevertheless, return a 
verdict of acquittal, unless they further find that 
the circumstances surrounding the parties were 
such as to point to the probable guilt of the de¬ 
fendant, or at least to corroborate indirectly the 
testimony of the prosecutrix.” 

4. That the trial court erred in overruling the motion of 
the defendant to arrest the judgment on the verdict 
rendered herein. 


ARGUMENT. 

The trial court erred in receiving evidence, over the 
objection and exception of the defendant of statements 
made by the prosecutrix to her mother after the com¬ 
mission of the alleged assault and out of the presence of 
the defendant. 

On Record 10 it will be found that the mother was per¬ 
mitted to state the following: 

“Q. What did she tell you? Do not answer this 
question until they have a chance to object. 
Do not answer,” 
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to which question counsel for the defendant then and 
there objected but which objection was then and there 
overruled by the court, and to which ruling of the court 
the defendant then and there noted an exception, and 
thereupon the witness answered the question as follows: 

“A. She told me that Mr. Harris took the medi¬ 
cine out of her room, and when she used to go to 
take her medicine, Mr. Harris would take her 
drawers down and put his hand in her private 
parts, and try to make it fit his private parts, and 
that thev found it out, and that thev took her 
away from me. I said to her, ‘is it true? f ” j 

The offense here is a serious one, needing corrobora¬ 
tion, and that a grave error was committed by the ad¬ 
mission of this testimony is apparent, for the testimony 
of the mother is an alleged corroboration of the girl’s 
story. Testimony of this character is not admissible as it 
calls for details of a complaint. 

The law with respect to details of a complaint is well 
settled for in People vs. Scattura, 238 Ill., 315: 

Defendant was convicted of taking indecent 
liberties with a girl about 7 years old. She testi¬ 
fied in the case. Her father testified that she came 
home crying and said a man tried to Steal her. 
Nothing more was said at that time. He was 
asked, “Did you talk with the little gifl after¬ 
wards.” Objection was made by defendant’s 
counsel, and the court allowed him to answer. 
Exception was noted. The witness then told in 
detail all the child told him. Motion whs made 
then to strike out and the court overruled it and 
an exception was noted. Appellate court said the 
evidence was incompetent, and reversed qnd said 
in no event could it be competent or could other 
evidence be introduced to prove the same facts. 
It was error to refuse to exclude this testimony.” 

In Thompson vs. State, 38 Indiana, 39, defend¬ 
ant was convicted of assault and battery—with 
intent to ravish. Prosecuting witness told her 


I 
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husband about the occurrence soon after it took 
place. Husband was introduced. 

“Q. State what she said as to the character of 
the attack that Thompson had made upon her.” 
Objected to and answer was allowed over the 
objection. Exception noted. She stated the par¬ 
ticulars. “Q. Who did she state made the attack 
upon her? “A. She said Lewis Thompson.” In 
reversing the above case the court gave the rule 
as follows: That the witness may state the 
following: 

1. She made complaint. 

2. She can not give name of party charged or 

particulars. 

3. She may answer only yes or no. 

In Parker vs. State, 67 Md., 329, on the trial of a 
prisoner charged with the commission of rape, 
it is competent, to prove on examination in chief, 
that the party alleged to have been injured made 
complaint while the injury was recent; but the 
details and circumstances of the transaction can 
not be proved on such examination by her 
declarations. 

It is error in a rape case to permit a witness to state 
what the prosecutrix said against the defendant concern¬ 
ing the commission of the offense; the witness may state 
that the prosecutrix “made complaint,” but no more; and 
it has been held error to 'permit one to state what the 
prosecutrix said the name of the assaulting parly was. 

Whart., Crim. Ev., 492. 

3 Greenleaf, Ev., 213. 

1 Whart Cr. Law, 566. 

Rex vs. Clarke, 2 Stack, 241. 

Reg vs. Megson, 9 C. & P., 420. 

Reg vs. Guttridges, 9 C. & P., 471. 

People vs. McGee, 1 Den, 18. 

State vs. Niles, 47 Vt., 82. 

Baccio vs. People, 41 N. Y., 265. 
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Thompson vs. State, 38 Ind., 39. 

Weldon vs. State, 32 Ind., 81. 

State vs. Richard, 33 Iowa, 420. 

State vs. Smeigh, 18 Iowa, 122. 

Com vs. Gallagher, 4 Penn. L. J., 511. 

Brogy vs. Com., 10 Grat, 722. j 

Lacy vs. State, 45 Ala., 80. 

State vs. Jones, 61 Mo., 232. 

Stephen vs. State, 11 Ga., 225. 

The complaint may be considered but the particulars 
can not be gone into. 

State vs. Niles, 47 Vt., 82. i 

In the above case the allegation was made two months 
after the alleged injury and the court stated that tihe time 
was too remote and could not be admitted. 

Enc., Evidence, 537. Vol. 10. 

In the case of State vs. Griffin, 43 Wash., 592, defend¬ 
ant was convicted of rape and carnally knowing Winnie 
Johnson—a female 15 years of age. She named appellant 
as guilty party. This case reversed for the reason that ap¬ 
pellant was named as guilty party by the complaining 
witness. 

In the case of Ashford vs. State, 81 Miss., 414, defend¬ 
ant was convicted of assault and battery with intent to 
ravish. Complainant told her mother, and was iallowed 
to state particulars. Case reversed. The court said: 

“It can not be shown upon whom she charged 

the wrong.” 

1 Greenleaf Ev., 15 Ed., sec. 103, Note 6. 

3 Greenleaf (15 Ed., sec. 213 and note). 
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Though the prosecutrix may be asked whether she 
made complaint of the injury, and where and to whom, 
and the person to whom she complained is usually called 
to prove the fact, yet the particular facts which she 
stated are not admissible in evidence except when elicited 
on cross-examination, or by way of confirming the testi¬ 
mony after it has been impeached. On the direct ex¬ 
amination the practice has been merely to ask her 
whether she made complaint that an outrage has been 
perpetrated upon her and receive only a yes or no. In¬ 
deed the complaint constituted no part of the res 
gestae. It is only a fact corroborative of the testimony of 
the complainant. Where she is not a witness it is wholly 
admissible. 

Greenleaf, Vol. 3, Para. 213. 

Cited in People vs. Duncan, 62 N. W., 557. 


In Wigmore, Sec. 1136, it is stated as to “what are par¬ 
ticulars,” The statement of the prosecutrix as to the 
name of, or her description of her assailant is not ad¬ 
missible, though it is permissible to show she named a 
person as her assailant, provided the name of such 
person is not brought out. 

23 Eng. Amer. & Eng., (2nd Ed.), 876, and cases. 


Without waiving any of the other assignments of 
error, and without submitting any authorities on them 
it is urged that all of the assignments should be considered 
by this honorable court and that regard should be had 
for the rights of the defendant-appellant. Each assign¬ 
ment is relied upon and each error is urged, and it is asked 
that this honorable court take notice of each one. 
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Conclusion. 

It is most respectfully submitted that the appellant 
herein has not had a fair and impartial trial as guaranteed 
him by the Constitution of the United States; that the 
admission of improper evidence against him prejudiced 
his rights and that his rights were injured. That the 
exception taken by the defendant is well taken and is a 
meritorious one and in consideration of the same a new 
trial should be granted. 

Very respectfully submitted. 

ROBERT I. MILLER, 

Attorney for Defendant. 


On the Brief: 

JAMES A. O’SHEA. 
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STATEMENT OF THE CASE. 

It is deemed necessary to supplement appellant’s 
statement of facts, which duly records the nature of 
the charge and appellant’s conviction and sentence 
thereunder. 

The evidence shows that the complaining witness, 
a child of 10 years, was bom in France; that in June, 
1918, she and her mother, who comprised the family, 
came to live in Washington; after a residence of one 
week in Northeast Washington they went to live at 
2141 M Street Northwest, where they rented a room 
from the defendant, Harris; that at the time of testi¬ 
fying the child and her mother were living together 

at 1846 Thirteenth Street Northwest; that during the 
11666—20 * 
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period of their residence at Harris’s house the mother 
was a lunch-room worker, and was absent from the 
home at work from 6 o’clock a. m. to 2 o’clock p. m., 
and from 5 o’clock p. m. to 9 o’clock p. m., daily; that 
at the defendant’s house they occupied one room, in 
which they kept house. 

They had been living at the defendant’s house a 

short time when he made advances to the child, and 
on one pretext or another got her into his house, next 

door (Rec., p. 8), where he habitually indecently 
assaulted her, and finally, on the last Sunday she was 
there, attempted to have sexual intercourse with her, 
and told the child if she told her mother he would 
put her out (Rec., p. 9). 

One of the police officers in the case, Mrs. Van 
Winkle, testified that she had received a complaint, 
and on the 26th of November, 1918, went to the house 
and saw defendant coming out holding the child by 
the hand (Rec., p. 10); that as she, on that occasion, 
talked to one of the tenants in the tenant’s room, she 
found defendant listening at the door, and had him 
removed (Rec., p. 10). 

On Thanksgiving Day, 1918, the child was removed 
from the house by the police, and that afternoon at 
the House of Detention she told the police of the 
occurrences. (Rec., p. 9.) The mother saw her that 
afternoon at the House of Detention, and her testi¬ 
mony as to the complaint made by the child appears 
in the record. (P. 10.) 

Another police officer in the case, Clement P. Cox, 
a member of the force going on 10 years, testified that 
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• after the defendant was arrested, and when he was 
locked up, he said to witness: “You think you are 
damned smart, but you got the wrong little girl.” 
(Rec., p. 11.) 

Mrs. Tallet, the child’s mother, testified that about 
two days after Thanksgiving, at Harris’s sister’s home, 
she had a talk with the sister in the presence of 
Harris, and the sister offered her bonds and money to 
abandon the prosecution, and she declined. (Rec., 

p. 10.) | 

A complaint was filed in the police court against 
defendant, and on February 6, 1919, the case being 
called for trial, the prosecuting witness made a further 
complaint, on which proceedings were started in the 
Supreme Court of the District of Columbia. 

*** , 7*t 

ARGUMENT. ! 

There are four assignments of error. Appellant’s 
argument and the authorities cited in support thereof 
are confined to the second assignment of error. The 
error here complained of is in receiving in evidence 
the testimony of the mother as to the details of the 
complaint of the prosecutrix to her, four days after 
the alleged offense. For reasons we shall discuss 
later, we think there was no error in receiving said 
testimony on direct examination. The mother’s tes¬ 
timony as to the details of the complaint made by the 
child was repeated on cross-examination. (Rec., 
10.) In his brief (p. 6), appellant states the rule to 
be that the prosecutrix may be asked whether she 
made a complaint of the injury, and where and to 
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whom, and the person to whom she complained is 
usually called to prove the fact, yet the particular 
facts which she stated are not admissible in evidence 
except when elicited on cross-examination, or by way 
of confirming the testimony after it has been im¬ 
peached. This statement of the rule is the exact 
language in 3 Greenleaf on Evidence, sec. 213, cited 

by the appellant, and, indeed, all the authorities cited 
by appellant on the point state the rule, which ap¬ 
pears to be well settled, in the same way. 

If, then, there was error in receiving the testimony 
complained of—and we contend there was not—cer¬ 
tainly the appellant, in introducing the same testi¬ 
mony on cross-examination, where he says himself 
it is admissible,.cuts the knot of his objection. 

As to the admissibility of this testimony on direct 
examination, we respectfully refer the court to 
Snowden v. United States, 2 App. D. C. 89, where the 
defendant is charged with attempting to rape a child 
of the age of five and one-half years. In this case, the 
objection was to the details of the complaint made 
by the child to her grandmother. The complaint 
was made on the day of the offense, and some hours 
thereafter. In holding that the complaint was ad¬ 
missible as evidence per se as being part of the res 
gestae, the court said (p. 94): 

In criminal cases, and especially in cases of 
rape, and in cases of abuse of female children, 
the principle of what is called the res gestae 
has been, from necessity of the case, extended 
beyond the limits that obtain generally in 
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civil cases. * * * Indeed, as has been 
well asserted, no inflexible rule as to the length 
of interval between the act charged against 
the accused and the declaration of the com¬ 
plaining party, can be laid down as estab¬ 
lished. In all such cases, the particular facts 
of each case must stand alone, and speak for 
themselves, as evidential means of proof of 
the crime charged. 

The court then calls attention to the general rule 
that the fact of complaint is admissible oh direct 

i 

examination, leaving to the defense on cross-exam¬ 
ination to bring out the particulars of complaint, if 
desired. 

The court cites with approval the case of People v. 
Brown, 53 Mich. 531, where, in a case of a party in¬ 
dicted for rape, the statements or answers made by 
the girl two or three days after the commission of 
the alleged crime were held to be admissible as part 
of the res gestae, and concludes its reference to the 
case by saying: 

j 

And that case is supported by reason and 
authority. 

I 

It may be said, in view of what has gone before, 
that it is immaterial to decide the competency of the 
evidence complained of, on direct examination, inas¬ 
much as it has been brought out on cross-examination, 
where appellant states it was competent. But the 
case last above cited seems to meet exactly the 
objection raised. 



6 


The first assignment of error, which is not argued 
in appellant’s brief, is as to the admissibility of pre¬ 
vious acts of familiarity. This question has not been 
raised in the adjudicated cases in this District. The 
rule is well settled that previous acts of familiarity 
are admissible. In Commonwealth v. Joseph Bean , 
137 Mass. 570, on this point the court said: 

The burden was upon the Government to 
prove that the defendant assaulted the girl 
with the intent to ravish her. The evidence 
that the defendant, about a month before the 
assault, invited her to walk with him to the 
Berlin woods, and that, about five weeks after 
the assault, he followed her in the street at 
night, was admissible in the discretion of the 
presiding judge. These acts of thp defendant 
had some tendency to show a continuing lust¬ 
ful purpose, and, if so interpreted by the jury, 
they tended to show the intent with which the 
assault was committed. Commonwealth v. Brad¬ 
ford, 126 Mass. 42; Thayer v. Thayer, 101 
Mass. 111. 

The third assignment of error is in the refusal of 
the court to grant an instruction requested by the 
defendant. It is elementary law that prayers must 
be applicable to the case, or there is no error in 
excluding them. Norman v. U. S., 20 App. D. C. 
494; Harris v. U. S., 8 App. D. C. 20. 

In the case at bar there was direct corroboration 
of the testimony of the prosecutrix, in the fact that 
defendant was seen, shortly after the offense leading 
the little girl from the house by the hand (Rec., 
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p. 10): in his suspicious conduct on that occasion in 
listening in at the conversation between his tenant 
and the police officer (Rec., p. 10); in his remark to 
the police officer on the occasion of his arrest, “You 
think you are damned smart, but you got the wrong 
little girl” (Rec., p. 11), and in the fact of the at¬ 
tempt of his sister in his presence to buy off the prose¬ 
cution (Rec., p. 10), not to mention other particu¬ 
lars in which the child’s testimony was corroborated. 
To have charged the jury they could not convict 
upon testimony of the prosecutrix alone and uncor¬ 
roborated, would have been to ignore all this cor¬ 
roborative testimony. There was no exception to 
the charge as given. 

The fourth assignment of error is to the action of 
the court in overruling the defendant’s motion in 
arrest of judgment. This motion was founded upon 
a twofold objection to the form of the second count 
of the indictment, upon which count appellant was 
convicted. 

The objection that counting on the nonage of the 
prosecutrix to negative consent is unsufficient, has 
been raised and decided adversely to appellant’s con¬ 
tention in Sanselo v. U. S., 44 Appeals D. C. 508, 511. 

The other objection that said count is meaningless 
and does not state a crime was likewise raised to the 
indictment in said Sanselo case and decided by this 
honorable court adversely to the contention of the 
appellant. 
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It is respectfully submitted that the sentence, 
under section 803 of the D. C. Code of 10 years in the 
penitentiary on the verdict of guilty on the second 
count was right and should be affirmed. 

John E. Laskey, 

United States Attorney in and for 

the District of Columbia. 

L. Randolph Mason, 

Special Assistant United States Attorney. 
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